40

HEOTEEDHC Bk

EBEKIC BT B BRIBER EERBLE
o

bAEO— M ARFEHICLD L, BERILOBIOFIEIY, [EHEHTHS VR
PEo [#{7475] CEBRLT, TP FETH0EPICEoTHE S5, LA L,
[EHWTHESNRWER] LI THLNI3F0HSHLEL,, FZTHLLS [f&
Bl #E&5, BEOERROTTHEIRILL TW2 LI MBS D, BETE T L
DNFHDIE, TADEREZOLOTER FRITESETH), BHIIITAKIRETALS
FRIMIZH S NBVL O TH L, OO T ToTEE, BEko [ETITA] &
ELRDIEDNRYETH D, ZOEREEEICBOWTIZAGERIN [HE ] 0% R/EL
TwaA, FhLUSNOEEIZL, BNMHEEOTERID - 20 %, BEAoEE LR
BHEETRETH D,

Structure of Criminal Negligence and the Concept of Risk
in Traffic Negligence Cases

Yoichi HAYASHI*

Most Japanese criminal law theories consider the “substantial and unjustifiable risk”
an essential element of criminal negligence. The theory, however, is confronted with
difficulties of vagueness and theoretical inconsistency because it contains an unclear
term “risk”. It is not the risk itself of the conduct but the possibility to forecast the
probable harm caused by the conduct that grounds the blame against a negligent
offender. The idea of “pattern” of the situation is of greater signifficance than that of
“risk” since the chance of a proper forecast of the damage depends largely on whether
the offender recognized the “pattern” of the situation that often brings about the similar
damages, not whether he/she recognized the precise situation itself. The patterns in
traffic accident cases often, but not always, correspond to the prohibited events by the
traffic rules.
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